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DECI SI ON AND ORDER

This case arose froman application for |abor certification
on behalf of the Juan Angel Mata (Alien) filed by Cafe 300
(Empl oyer), pursuant to 8 212(a)(14)(A) of the Immgration and
Nationality Act, as anended, 8 U S.C. 8§ 1182(a)(14)(A (the Act),
and regul ati ons pronul gated t hereunder, 20 CFR Part 656. After
the Certifying Oficer (CO of the U S. Departnent of Labor at
Phi | adel phi a denied this application, the Enployer requested
review pursuant to 20 CFR 8 656.26. This decision is based on
the record upon which the CO denied certification and on the
Enpl oyer's request for review, as contained in the Appeal File
(AF), and the witten argunments of the parties. 20 CFR 8§ 656. 27

(c).

Statutory authority. An alien seeking to enter the United
States for the purpose of performng skilled or unskilled | abor
may receive a visa, if the Secretary of Labor has determ ned and
certified to the Secretary of State and to the Attorney General
that (1) there are not sufficient U S. workers who are abl e,
willing, qualified, and available at the tinme of the application
and at the place where the alien is to performsuch |abor; and
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(2) the enploynent of the alien will not adversely affect the
wages and working conditions of the U S. workers simlarly

enpl oyed. See 8 U.S.C. 8§ 1182(a)(14)(A). An enployer desiring to
enpl oy an alien on a permanent basis nust denonstrate that the
requi renents of 20 CFR, Part 656 have been net. The requirenents
include the enployer's efforts to recruit U S. workers at the
prevailing wage and under prevailing working conditions through
the public enploynent service and by ot her reasonable neans in
order to make a good faith test of U S. worker availability.

STATEMENT OF THE CASE

Application. On February 11, 1993, the Enployer filed an
application for |abor certification to enable the Alien, an El
Sal vador national, to fill the job of "Cook." AF 32-35. The job
was described as follows in the Enployer's application:

Prepares, seasons, and cooks variety of dishes including
soups, sauces, sal ads, neats, vegetables, desserts and ot her
foodstuffs, divides into portions, garnishes and serves to
waiters on order.

The general working conditions were a forty hour week, 7:00 A M
to 3:00 P.M, at $10.46 @hour. No educational requirenent was
noted, but the Enployer required two years of experience on the
job. AF 32. The job was duly advertised and posted. Although
four U S. workers applied for the job, none was hired. AF 28-31.
After the Virginia Enploynment Comm ssion which classified the job
under DOT Code # 313.361-014 SVP 7 under the DOT title, "Cook,"
the file was transmtted to the CO AF 21-27

Notice of Finding. The February 23, 1995, Notice of Finding
(NOF) advised the Enployer that unless the rebuttal by Enpl oyer
corrected the defects noted, the CO would deny certification.
After the CO reviewed the nenu and ot her docunentation, the job
was reclassified by the CO as a "Cook, Fast Food," as descri bed
by Occupational Code 313.374-010 SVP 5, in the Dictionary of
Cccupational Titles ("DOT").! The change was based on the
[imted nature of the restaurant nmenu, said the CO

The CO then found (1) that the Enployer's application
contained an unduly restrictive requirenent under 20 CFR 8§
656. 21(b)(2) in that the two years of experience required by the
Enpl oyer exceeded the normal requirenents of six nonths to one
years conbi ned education, training, and experience, as defined in
the DOT. By way of rebuttal the Enployer was given the choice of
reducing the requirenents to the DOT standard for proficiency in

Yadmini strative notice is taken of the Dictionary of Cccupational Titles,
publ i shed by the Enpl oynent and Training Administration of the U S. Departnent
of Labor, Fourth Edition (Revised 1991).
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the occupation or submtting evidence that the qualifications it
requi red arose from denonstrated business necessity.

Rebuttal . Enployer's rebuttal disputed the classification of
this position as "Cook, Fast Food" on grounds (1) that the broad
variety of dishes it serves require "cooking fromscratch," (2)
that this job requires training and experience" over an extended
period of tinme" to achieve a reasonable |evel of proficiency, (3)
that a "Fast Food Cook" cannot performthe work of this position,
and (4) that the DOT description of a "Cook-Fast Food" does not
accurately describe the work of this position and that the DOT
duties of a "Cook-Restaurant" closely conformto the work of the
job it seeks to fill. AF 12-14.

Final Determ nation. On May 26, 1995, the CO s Final
Det erm nation agai n concl uded that Enpl oyer did not neet the
criteria of 20 CFR Part 656 for the reasons stated in the NOF
and the CO denied certification under the Act and regul ati ons. AF
09-11. Noting the rebuttal evidence in response to the Notice of
Fi ndi ngs, the CO observed that Enployer's rebuttal was primrily
a challenge to the reclassification of this position from Cook to
Cook, Fast Food. The CO said Enployer's argunment turns on the
evi dence of a special lunch catering portion of the nenu Enpl oyer
submtted as docunentation. Half of the specially catered |unch
itens are delicatessen platters, and it described the remaining
six items as "hot neal/Chinese style." The forty-three regularly
priced items in the nmenu consisted of breakfast and | unch dishes.
The CO said, "The itens listed on the nmenu do not represent a
broad variety of foods, nor do they require extensive preparation
and cooking tine." Broadly speaking, the CO said, the nenu did
not support Enployer's representation that the job requires "a
great deal of experience" and "work as a trainee cook for an
extended period of tinme to becone proficient."”

Responding to Enpl oyer's assertion that it would not be
possi ble for a Fast Food Cook to performthe duties of the job
offered, the COsaid, "On the contrary, the job duties of a Cook,
Fast Food, conformw th your nenu itens.”" As to the Enployer's
contention that the DOT description of a Cook-Fast Food does not
express the conplexity of the duties of the position, while the
description of a Cook-Restaurant "confornms al nost exactly” wth
the position offered, the CO explained that the Enployer's nenu
does not support that contention, since the nenu itens are not
"conpl ex." Consequently, the CO said the nmenu did not support
Enpl oyer's representation that the job requires "a great deal of
experience" and "work as a trainee cook for an extended period of
time to becone proficient.”" The evidence of record led the COto
infer fromEnployer's rebuttal argunment that it did not dispute
the inpression that no nore than a m nimal proportion of the
worker's time would be spent in the production of "truly conpl ex
di shes,"” while as nuch as ninety-percent of the work would be in
the production of fast food. The CO rejected Enpl oyer's argunent
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that the job should be classified as a "full-scale cook instead
of a fast food cook"™ for the purpose of satisfying its need for a
worker with the higher Ievel of skills.

Concl udi ng that the Enployer's requirenent of two years'
experience was unduly restrictive, that the difference was based
on Enployer's requirenent of two years of experience and exceeded
the level of training specified in the DOT, and that the Enpl oyer
had failed to take corrective action authorized by the NOF the
CO deni ed certification. AF 09-11

Appeal . Enpl oyer then appeal ed this decision on grounds that
the COincorrectly applied the law to the facts of this case and
failed to recognize the true nature of the position. The
Enpl oyer then argued that certification was deni ed based on an
issue into which the CO nade no inquiry, referring to the
"significance" or the "volume" of the dishes that required
greater cooking skill. AF 03-04.

Di scussi on

It is well-established that the CO nust wei gh the evidence
and rebuttal before reaching a conclusion in classifying
positions under the DOT. Exxon Chem cal Conpany, 87-1NA-615(July
18, 1988)(en banc)?. As the CO s reasons for denying Enployer's
application are based entirely on the COs classification of the
j ob opportunity under the DOT criteria, the docunentation was
reexam ned to determ ne whether the classification of the job was
correct.® If error is found, the renmedy nust provide relief in
ternms appropriate to the facts of this case. Transgroup Servi ces,
Inc., 88-1NA-428(Feb. 21, 1990).°

When the duties described in Enployer's ETA Form 750A were
reexam ned the Final Determnation failed to yield a credible
reason for the finding that the duties of the position stated in
the application and record were closer to the DOT job description
for a Cook, Restaurant than to the usual work of a Cook, Fast
Food. A.D.M Corporation, 90-1NA-180(Dec. 12, 1991). The CO s
classification of the Enployer's job offer was reconsidered in
terms of both the DOT criteria and the foods it actually served
the custonmers using its nmenu. There appears to be no dispute

2Al'so see Yedico |International , Inc., 87-1NA-740(Dec. 20, 1988).

3See for exanpl e the holding in LDS Hospital, Dept. of Medical Infornation,
87-1 NA-558( April 11, 1989)(en banc), where error was found on grounds that the CO
erred in assigning the occupational title.

“See Foria International , Inc., 88-1NA-375(July 27, 1989), where BALCA
found the CO had misclassified the job, reversed the COs denial, and granted the
certification requested.
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that the nmenu is a reasonable statenent of the itens Enpl oyer
serves its clientele for breakfast and |Iunch. As no evidence
appears that the Enployer does in fact serve any of the |isted
catered neals or that its catered neal volune is a materi al
proportion of either its restaurant service volume or its
restaurant revenues, the consensus of the parties that the need
for a cook to prepare any itens on the catered nenu is mninal is
accepted and found on the basis of the evidence of record.

Finally, the Enployer has argued in its appeal that the CO
did not inquire into the "significance" or the "volune" of the
Chi nese dishes it serves fromits catering nmenu. |n other words,
t he Enpl oyer contends that the NOF did not place it on notice
that this fact required proof in its rebuttal, an argunent that
woul d be persuasive, if it was correct. Enployer is incorrect,
however. The NOF gave the Enpl oyer the choice of either anending
its application or establishing the business necessity of the
| evel of experience required for the job, as stated in the
application. 20 CFR 8 656.21 (b)(2).

The representations of fact in the Enployer's brief were not
based on any docunent of record that is signed by the Enpl oyer or
on any credi ble factual evidence. Wile such a witten assertion
may constitute docunentation that nust be considered, its bare
assertion w thout supporting reasoning or evidence does not carry
Enpl oyer's burden of proof. Gencorp, 87-1NA-659 (Jan. 13, 1988)
(en banc). BALCA has held that unsupported concl usions, i.e.
statenents w thout explanation or factual support, are not
sufficient to denonstrate that an Enployer's job requirenents are
either normal for a position or supported by business necessity.
Inter-World Immgration Service, 88-1NA-490 (Feb. 17, 1989),
citing Tri-P's Corp., dba Jack-1n-The-Box, 88-1NA-686(Feb. 17
1989). Based on those reasons, Enployer's vague and i nconpl ete
contentions in its rebuttal and appeal do not neet the burden of
proof in establishing business necessity in this case. Anal ysts
I nternational Corporation, 90-1NA-387 (July 30, 1991); al so see
di scussi ons by Judge Huddl eston in Dunkin Donuts, 95-1NA-192(Jan.
22, 1997); and Sidhu Associates, Inc., 95-1NA-182(Jan. 2, 1997).

The reason, as BALCA explained, is that such proof required
Enpl oyer to establish that the two years of experience in the job
it requires is reasonably related to this occupation in the
context of its restaurant business, and that this requirenent is
essential to the performance in a reasonable manner of the job
duties described by its application. Information Industries,
Inc., 88-1NA-082 (Feb. 09, 1989)(en banc). The Enployer in this
case was expected to show as its proof of business necessity to
support the certification of this Alien that a material vol une of
the menu itens it normally serves require the special skills of a
Cook- Restaurant. The evidence of such a business necessity would
i nclude the nature and the content of its restaurant and catering
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busi ness, placing specific enphasis on the relative volunme of the
Chi nese dishes it normally sold fromits catering nenu.

Enpl oyer repeatedly conceded that its business volune in
this category was mnimal, however, preferring to enphasi ze that
its requirement of a Cook-Restaurant was based on the need to be
ready to satisfy an order of a Chinese dish on the catering nenu
if, as, and whenever it m ght conme. Enployer's argunent suggests
that it is unaware that the immgration certification the Act
provides is intended to be a benefit by virtue of the privileged
status the statutory certification confers on the Alien as an
exception to the limtations adopted by Congress on adm ssion of
foreign workers into the United States for permanent residence
and enploynent. The object of the immgration certification that
is granted under the Act and regulations is to provide favored
treatnent to limted classes of foreign workers who the Congress
expects to bring to the U S. |abor market needed skills that are
not otherw se avail able. See 20 CFR 88 656.1(a)(1) and (2), 656.3
("Labor certification"). The scope and the character of this
statutory privilege is clearly indicated by the quotation in 20
CFR § 656.2(b) of a portion of the text of § 291 of the Act (8 U
S. C 1361), which describes the burden of proof that Congress
pl aced on the applicants in certification proceedi ngs:

Whenever any person nmekes application for a visa or any

ot her docunentation required for entry, or nakes application
for adm ssion, or otherwi se attenpts to enter the United
States, the burden of proof shall be upon such person to
establish that he is eligible to receive such visa or such
docunent, or is not subject to exclusion under any provision
of this Act

Such proof of eligibility nust be denonstrated by evidence of the
Enpl oyer that it has nmade a bona fide effort to recruit U S

wor kers who are able, willing, qualified and available to perform
the job at issue.®

When considered in the context of the exception which § 291
of the Act (8 U S. C. 1361) was enacted to provide, the asserted
busi ness necessity this Enpl oyer has denonstrated is so m nima
that on its face it clearly fails to support the invocation of
the benefits that the Enpl oyer seeks.

Accordingly, the followng order will enter.

SPesi kof f v. Secret ary of Labor, 501 F2d 757, 761-762(D.C. Cr., 1974),
Cert den. --- U. S, ---, 95 S . 525(Nov. 25, 1974).
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The Certifying Oficer's denial of |labor certification is
hereby affirnmed for the reasons set forth herei nabove.

For the Panel:

FREDERI CK D. NEUSNER
Adm ni strative Law Judge

NOTI CE OF OPPORTUNI TY TO PETI TI ON FOR REVI EW Thi s Deci sion and
Order will becone the final decision of the Secretary unless
within twenty days fromthe date of service a party petitions for
review by the full Board. Such reviewis not favored and
ordinarily wll not be granted except (1) when full Board
consideration is necessary to secure or maintain uniformty of
its decisions, or (2) when the proceeding involves a question of
exceptional inportance. Petitions nust be filed wth:

Chi ef Docket Cerk

O fice of Adm nistrative Law Judges

Board of Alien Labor Certification Appeals
800 K Street, N W

Sui te 400

Washi ngton, D.C. 20001-8002

Copi es of the petition nust also be served on other parties and
shoul d be acconpanied by a witten statenent setting forth the
date and manner of service. The petition shall specify the basis
for requesting full Board review with supporting authority, if
any, and shall not exceed five doubl e-spaced pages. Responses,

if any, shall be filed within ten days of service of the
petition, and shall not exceed five doubl e-spaced pages. Upon
the granting of a petition the Board may order briefs.
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Thank you,
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